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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way.
National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases

" where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

i

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
(i) mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017
ii

(iii) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

: Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -
(i) (i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from: the impugned order, as is
admitted/accepted by the appellant, and
(i) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in
addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order,
in relation to which the appeal has been filed.

(ii) The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President orithe State President, as the case may be, of the Appellate
Tribunal enters office, whichever is later.
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appellant may refer to the website www:cbic.goviin},
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ORDER IN APPEAL

M/s.Rohitkumar Textile Mills LLP, Saijpur, Gopalpur Road, Shahwadi, Narol, Ahmedabd
382 405 (hereinafter referred to as the appellant) has filed the present appeal on dated 8-7-2021
against Order No0.ZX2404210042749 dated 5-4-2021 (hereinafter referred to as the impugned
order) passed by -the Deputy Commissioner, CGST, Division IV (Narol), Ahmedabad South

(hereinafter referred to as the adjudicating authority).

2 Briefly stated that the fact of the case is that the appellant registered under GSTIN
24ABAFR 0823P1Z5, has filed refund claim for Rs.2,89,340/- for refund of ITC accumulated due
to inverted tax structure under Section 54 (3) of CGST Act, 2017 for the month of June 2020. The
appellant was issued show cause notice reference No.ZX2403210239660 dated 16-3-2021 for
rejection of refund claim on the ground of wrong ITC claim and that as per Notification
NO.26/2018-CT dated 13-6-2018, the ITC of input service is not admissible ; that certificate as
per Rule 89 (2) (M) of CGST Rules, 2017 has not been uploaded and to clarify the difference of
turnover in GSTR3B and GSTRI. The appellant filed reply to the show cause notice vide GST
RFD 09 reference No0.ZX2403210239660 DATED 1-4-2021. The adjudicating authority vide
impugned order held that the entire refund amount is not admissible due to wrong ITC claim and

that the claimant’s contention submitted in reply to the SCN is not acceptable.
3. Being aggrieved the appellant filed the present appeal on the following grounds:

i.  The refund was rejected by not considering the reply to the SCN and without considering
the CA certificate as per Rule 89 (2) (M) of CGST Rules, 2017 as per Notification
No.26/18-CT dated 13-6-2018.

ii.  The refund claim was rejected by ignoring the judgment of jurisdictional Hon’ble High
Court of Gujarat in the case of M/s.VKC Footsteps India Pvt.Ltd UOI and 2 others wherein
it was held that the explanation (a) to Rule 89 (5) of CGST Rules, 2017 which denies the
refund of unutilized ITC paid on input services as part of ITC accumulated on account of
inverted duty structure is ultra vires the provisions of Section 54 (3) of CGST Act, 2017.
The fact of the appellant’s case is exact the same facts which are placed before the Hon’ble
Gujarat High Court which leaves no further ground to reject the refund claim pertaining to

the ITC services:

iii.  Regarding difference in turnover in GSTR3B and GSTRI1 the appellant contended that the
' adjudicating authority has erred in Law and facts by not considering the reply submitted

by the appellant that there is no difference between GSTR3B and GSTRI/\ :\\/\\

——

/ /

iv.  Inview of above submissions, the appellant requested to quash and set éisiide th 1y

order.
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4. Personal hearing was held on dated 27-5-2022. Shri Kunal Agrawal, authorized
representative appeared on behalf of the appellant on virtual mode. He stated that following VKC
Footsteps Order his case may be considered for input credit. He was given three working days to

give additional submission.

3. Accordingly, the appellant vide letter dated 16-6-2022 filed additional submission
submitting Annexure A containing all details for which ITC claimed segregating the same as
inputs, input services and capital goods, a summary of total ITC along with the above-mentioned
segregation and copy of manual RFD 01 containing net ITC as ‘inputs’ only stating the revised

amount of refund.

6.  Ihave carefully gone through the facts of the case, grounds of appeal, submissions made
by the apbellant and documents available on record. I find that the adjudicating authority has
rejected the refund due to wrong ITC claim and non-acceptance of reply filed to the show cause
notice. I find that in the show cause notice, the appellant was asked to furnish CA Certificate
interms of Rule 89 (2) (m) and to clarify the difference in turnover in GSTR3B and GSTR1. In
this regard I find that as per Rule 90 of CGST Rules, in case of discrepancy of such nature in
refund application, the proper course of action to is issue a deficieney memo for necessary
rectification and clarification rather than taking it as ground for rejection. I further find that as per
sub rule (3) of Rule 92 of CGST Rules, it is mandatory requirement to issue show cause notice;
consider the reply filed by the claimant; provide opportunity of personal hearing and record the
reasons in writing for rejection of refund claim. In the subject case, I find that the appellant has
filed reply to the show cause notice, wherein they had attached CA certificate and provided
clarification on remaining queries. which was not found acceptable to the adjudicating authority.
However, neither any discussion on reply filed by the appellant nor any reason as to why the reply
is not acceptable is recorded in the impugned order. Therefore, I find that the impugned order
passed by the adjudicating authority without recording reas.ons for rejection is against the
provisions of Rule 92 (3) of CGST Rules, 2017 and-to that extent I find the impugned order is a
non-speaking order. Regarding difference in turnover, I find from the copy of GSTRI and
GSTR3B returns for the claim period that in both the returns the net taxable value is shown as
Rs.1,41,22,642/- and that there is no difference in turnover shown in the above returns. Further in
this case dispute is with regard to refund of ITC availed on input services only and that there is no
dispute with regard to refund of ITC availed on inputs. In such instances, in terms of Rule 92 (3)
of CGST Rules, the adjudicating authority ought to have sanctioned refund to the extent of ITC
availed on inputs which was admissible rather than the rejecting the entire amount of refund. In
view of above, rejectioﬁ of entire claim of refund on the above grounds, I find is unsustainable and

untenable on merits.

7. Regarding inadmissibility of refund on ITC availed on input sexv1cess I ﬂnd tha?\m “tb
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under Rules 89 (5) of CGST 2017, for determining the admissible refund, the amount of input tax
credit availed only on inputs is to be taken in account for arriving "Net ITC’ in the formula. In
other words, ITC availed on input services and capital goods are kept o'ut of the purview of the
formula for arriving the Net ITC. However in SCA filed by M/s.VKC Footsteps P.ltd., Vs UOI
and 2 Others, Hon’ble High Court vide its order dated 27-4-2020 held that the Explanation to Rule
89 (5) of CGST Rules, 2017 which denies unutilized input tax paid on input services as part of
ITC accumulated on account of inverted tax structure ultra vires the provisions of Section 54 (3)
of CGST Act, 2017 and directed the Department to allow claim of refund considering the
unutilized ITC of input services as part of the Net ITC for the purpose of calculation of the refund -
of the claim as per Rule 89 (5) of CGST Rules, 2017 for claiming refund under sub Section 3 of
Section 54 of CGST Act, 2017. Thus, the Oi'der of Hon’ble High Court allows refund under
Section 54 (3) of CGST Rules, 2017 taking into account the ITC availed on input services also.
However, against the said Order of Hon’ble High Cdurt, in appeal filed by the Department before
Hon’ble Supreme Court, Hon’ble Supreme Court vide common Order dated 13-9-2021 allowed
the appeal filed by the Department and set aside the judgment passed by the Hon’ble High Court
of Gujarat. Thus, the vires of Rule 89 (5) of CGST Rules, 2017 vis a vis Section 54 (3) of CGST
Act, 2017, its constitutional validity and legality were upheld by the Apex Court. Consequently,
the Order of Hon’ble High Court of Gujarat, terming the explanation to Rule 89 (5) of CGST
Rules, 2017 as ultravires Section 54 (3) of CGST 2017 has become void and inconsequential.
Thus, as per decision of Hon’ble Apex Court the refund on account of ITC accumulated due to
inverted duty structure is restricted to ITC availed and accumulated on inputs only and not allowed
to ITC availed and accumulated on input services. Therefore, claim filed by the appellant relying
on Hon’ble High Court’s decision no longer sustainable and refund to the extent involved on ITC

availed on input services is not admissible to the appellant.

8. During appeal, in pursuance to Hon’ble Supreme Court’s decision in M/s.VKC Footsteps
case, the appellant has submitted worksheet showing revised amount of refund for Rs.2,72,610/-

taking into account the ITC availed on inputs as under:

Turnover of inverted | Tax payable on such | Adjusted total Net ITC Maximum
rated supply of goods | inverted rated supply of | turnover Inputs only | refund
and services goods and services . amount
14122643 1 706132 | 14122643 978742 272610

9 [ further find that except on the ground that the appellant has availed ITC on input services

and claimed refund for the same, there is no dispute with regard to the value taken towards turnover
of inverted rated supply of goods and services, tax payable on such inverted rated supply of goods
and services or adjusted total turnover or on any other grounds having bearing on admissibility of
refund. Further as. per Circular No.135/05/2020 — GST dated the 31st March, 2020, ’ghé/r/e@(;

accumulated ITC shall be restricted to the ITC as per those invoices, the details’ of wlnch ale'\/:‘
uploaded by the supplier in FORM GSTR-1 and are reflected in the FORM' GSTR 2A
applicant.
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10.  In view of above, I hold that in terms of Rule 89 (5) of CGST Rules, 2017 read with
judgement of Hon’ble Supreme Court, supra, read with CBIC Circular dated 31-3-2020, the
appellant is entitled for refund of ITC availed and accumulated on inputs only and not on input

services. Accordingly, I pass the following order:

1. lallow the appeal and set aside the impugned order to the extent it pertains to rejection of

refund taking into account ITC availed on inputs;

ii. I reject the appeal and upheld the impugned order to the extent it pertains to rejection of

refund taking into account ITC availed on input services.
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11. The appeal filed by the appellant stands disposed of in above terms.

7o { s él~
ihir Rayka)

Date :
Attested

/
(Sankara Rampan B.P.)

Superintendént L
Central Tax (Appeals),
Ahmedabad

By RPAD

To,

M/s.Rohitkumar Textile Mills LLP,
Saijpur, Gopalpur Road,

Shahwadi, Narol,

Ahmedabd 382 405

Copy to :
1) The Principal Chief Commissioner, Central tax, Ahmedabad Zone
2) The Commissioner, CGST & Central Excise (Appeals), Ahmedabad
3) The Commissioner, CGST, Ahmedabad South
4) The Deputy Commissioner, CGST, Division IV (Narol) Ahmedabad South
5) The Additional Commissioner, Central Tax (Systems), Ahmedabad South
uard File
7) PA file




